§265.23

fullest extent practicable seek the co-
operation of recipients and contractors
in obtaining compliance with this part
and shall provide assistance and guid-
ance to recipients and contractors to
help them comply voluntarily with this
part. As required by §265.7(a)(6) of this
part recipients and contractors shall
from time to time review the practices
of their contractors and subcontractors
to determine whether they are com-
plying with this part.

(b) Any person who believes himself
or herself or any other person to be
subjected to discrimination prohibited
by this part, may file with the Admin-
istrator a written complaint. A com-
plaint must be filed not later than
sixty (60) days after the date complain-
ant discovers the alleged discrimina-
tion, unless the time for filing is ex-
tended by the Administrator.

(c) The Administrator will make a
prompt investigation in cases where a
compliance review, report, complaint
or other information indicates a pos-
sible failure to comply with this part.

(d)(1) If an investigation pursuant to
paragraph (c) of this section indicates a
failure to comply with this part, the
Administrator shall within ten (10)
days after such determination so in-
form the recipient or contractor in
writing of the specific grounds for al-
leging noncompliance and the matter
shall be resolved by informal means
whenever possible. The notice shall
provide that, if it has been determined
that the matter is not resolved by in-
formal means within thirty (30) days
after the delivery of the notice, action
will be taken as provided for in §265.23.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section, the Administrator
shall within ten (10) days after such de-
termination so inform the recipient, or
contractor and the complainant, if any,
in writing.

(e) No recipient, contractor or other
person shall intimidate, threaten, co-
erce or discriminate against any indi-
vidual for the purpose of interfering
with any right or privilege secured by
section 905 of the Act or this part, or
because he or she made a complaint,
testified, assisted or participated in
any manner in an investigation, pro-
ceeding or hearing under this part. The
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identity of complainants shall be kept
confidential at their election during
the conduct of any investigation, pro-
ceeding or hearing under this part. But
when such confidentiality is likely to
hinder the investigation the complain-
ant will be advised for the purpose of
waiving the privilege.

§265.23 Procedures for effecting com-
pliance.

(a) Whenever the Administrator de-
termines that any recipient, or con-
tractor has failed to comply with the
provisions of this part, or with any
Federal civil rights statute, or with
any order or regulation issued under
such a statute, and such failure has not
been resolved by informal means pursu-
ant to §265.21 of this part, the Adminis-
trator shall within ten (10) days after
such determination notify such recipi-
ent or contractor, and the appropriate
labor organization if the matter may
appear to affect a person who is cov-
ered by a collective bargaining agree-
ment, in writing of the specific grounds
for alleging noncompliance, and the
right of such persons to respond to
such determination in writing or to re-
quest an informal hearing. Where the
Administrator determines that sub-
stantial noncompliance exists and it is
unlikely that compliance will be ob-
tained, or that lack of good faithexists,
or that other good cause exists, he may
order that further financial assistance
be suspended in whole or in part pend-
ing a final decision in the matter. Sub-
ject to the provisions of paragraphs (b)
through (e) of this section, the recipi-
ent or contractor shall have sixty (60)
days from the date of delivery of the
notice within which to comply. The re-
cipient or contractor may be entitled
to additional time if it is demonstrated
that compliance is not possible within
the sixty day period and that the nec-
essary initial curative actions were un-
dertaken promptly and have been dili-
gently prosecuted toward completion.
The Administrator shall specify the
last day upon which curative action
must be completed to his satisfaction.
Unless the Administrator determines
that compliance cannot be reasonably
attained, failure to take curative ac-
tion shall be grounds for the Adminis-
trator to:
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(1) Direct that no further Federal fi-
nancial assistance be provided to the
recipient;

(2) Refer the matter to the Attorney
General with a recommendation that
an appropriate civil action be insti-
tuted;

(3) Exercise the powers and functions
provided by title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d et seq.); or

(4) Take such other actions as may be
provided by law or this part.

(b) Persons receiving notification and
a directive pursuant to paragraph (a) of
this section may within thirty (30)
days after receipt respond to the notice
in writing in lieu of requesting an in-
formal hearing as specified in para-
graph (c) of this section. The Adminis-
trator will make a determination as to
compliance within thirty (30) days
after receipt of such written response,
and advise the person in writing of his
determination. If the Administrator
determines that compliance is reason-
ably attainable and that such person
has failed to comply with the provi-
sions of this part or with his deter-
mination within 30 days after receipt of
his determination, the Administrator
shall pursue the remedies set forth in
the last sentence of paragraph (a) of
this section.

(c) Persons receiving notification and
a directive pursuant to paragraph (a) of
this section may within ten (10) days
after receipt request an informal hear-
ing in lieu of filing a written response
as specified in paragraph (b) of this sec-
tion. The Administrator may, in his
discretion, grant a request for an infor-
mal hearing for the purpose of inquir-
ing into the status of compliance of
such person. The Administrator will
advise persons subject to his directive
in writing as to the time and place of
the informal hearings and may direct
such persons to bring specific docu-
ments and records, or furnish other rel-
evant information concerning their
compliance status. When so requested,
such person shall attend and bring the
requested information. The time and
place so fixed shall be reasonable and
shall be subject to change for cause.
The complainant, if any, shall be ad-
vised of the time and place of the hear-
ing. The failure of such person to re-
quest a hearing or to appear at a hear-
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ing for which a date has been set shall
be deemed to be a consent to the appli-
cability of the procedures set forth in
paragraph (a) of this section.

(d) The hearing shall be conducted by
a hearing officer appointed by the Ad-
ministrator. Such hearings shall com-
mence within twenty (20) days from the
date the hearing is granted and shall be
concluded no later than thirty (30) days
from the commencement date. Parties
to informal hearings may be rep-
resented by counsel or other authorized
representative and shall have a fair op-
portunity to present any relevant ma-
terial. Formal rules of evidence will
not apply to such proceedings.

(e) Decisions and notices. (1) Within
ten (10) days after the conclusion of
such hearings, the hearing officer will
advise the Administrator, in writing, of
his views and recommendations as to
compliance with this part and a copy of
such decision shall be sent by reg-
istered mail, return receipt requested,
to the recipient or contractor and par-
ticipating labor organization. If the
hearing officer in his decision deter-
mines that the recipient or contractor
is in noncompliance with this part, he
may, if he determines that it is un-
likely that compliance will be ob-
tained, or that a lack of good faith ex-
ists, or for other good cause, order that
further financial assistance be sus-
pended in whole or in part, pending a
decision by the Administrator in the
matter.

(2) The recipient, contractor or labor
organization may file exceptions to the
hearing officer’s decision, with his rea-
sons therefor, with the Administrator
within thirty (30) days of receipt of the
initial decision. Within twenty (20)
days, after the time for filing excep-
tions, the Administrator shall deter-
mine, in writing, whether or not the
parties involved are in compliance with
this part. A copy of the Administra-
tor’s decision will be given to the re-
cipient, contractor, labor organization,
if appropriate, and to the complainant,
if any.

(3) If the Administrator determines
that compliance can reasonably be at-
tained, his decision shall provide that
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if such person fails or refuses to com-
ply with the decision of the Adminis-
trator within thirty (30) days after re-
ceipt of the decision, the Adminis-
trator shall:

(i) Direct that no further Federal as-
sistance be provided to such a person;

(ii) Refer the matter to the Attorney
General with a recommendation that
an appropriate civil action be insti-
tuted;

(iii) Exercise the powers and func-
tions provided by title VI of the Civil
Rights Act of 1964; and/or

(iv) Take such other actions as may
be provided by law or this part.

(4) A recipient or contractor ad-
versely affected by a decision of the
Administrator issued under paragraph
(a) or (b) of this section shall be re-
stored to full eligibility to receive Fed-
eral assistance or award of a federally
assisted contract if the recipient or
contractor takes complete curative ac-
tion to eliminate the noncompliance
with this part and if the recipient or
contractor provides reasonable assur-
ance that the recipient or contractor
will fully comply with this part.

§265.25 Other information.

(a) Each person required to submit a
written affirmative action program
pursuant to this part shall include as
an appendix thereto, the following in-
formation except to the extent such in-
formation is already provided as part
of the application for financial assist-
ance;

(1) A brief description of other pend-
ing applications to other federal agen-
cies for financial assistance, and of fed-
eral assistance being provided at the
time of submission of the affirmative
action program;

(2) A statement of any civil rights
compliance reviews regarding appli-
cant or recipient conducted in the two
year period before the application, or
affirmative action program; the name
of the agency or organization per-
forming the review, and the findings of
the review;

(3) Where the project, program or ac-
tivity receiving financial assistance
will require the relocation of persons
and businesses, a description of the re-
quirements and steps used or proposed
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to guard against unnecessary impact
on persons on the basis of race, color,
or national origin;

(4) Where the project, program or ac-
tivity receiving financial assistance
will result in the construction of new
facilities or expansion of existing fa-
cilities, a description of the require-
ments and steps used or proposed to
guard against unnecessary impact on
persons on the basis of race, color or
national origin;

(5) Where paragraphs (a) (3) and (4) of
this section are applicable, additional
data such as demographic maps, racial
composition of affected neighborhoods,
or census data should be provided
where mnecessary or appropriate to
evaluate the impact of projects, pro-
grams and activities referred to in
paragraphs (a) (3) and (4) of this sec-
tion.

APPENDIX A TO PART 265

The following are the financial assistance
programs to which this part applies:

(a) Railroad Revitalization and Regulatory
Reform Act of 1976, (1) purchase of redeemable
preference shares or trustee certificates pur-
suant to section 505;

(2) Guarantee of obligations, the proceeds
of which will be used to acquire, or rehabili-
tate or improve rail facilities, or equipment,
pursuant to section 511; and

(3) Grants and contracts made to imple-
ment the Northeast Corridor project under
section 704.

(b) Regional Rail Reorganization Act of 1973,
as amended, (1) loans made by the United
States Railway Association (USRA) pursu-
ant to section 211;

(2) Purchase of securities of the Consoli-
dated Rail Corporation pursuant to section
216; and

(3) Grants to States, or local or regional
authorities for rail continuation assistance
under section 402.

(c) Department of Transportation Act, (1)
grants to States for rail freight assistance
programs under section 5 (sec. 803 of the
Railroad Revitalization and Regulatory Re-
form Act of 1976); and

(2) Grants under section 4(i) for the plan-
ning, preservation and conversion of rail pas-
senger terminals of historical or architec-
tural significance.

(d) Rail Passenger Service Act, (1) grants to
Amtrak under section 601.
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